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Susan Athey Aviv Nevo
Chief Economist of the Antitrust Division Director of the Federal Trade
at the U.S. Department of Justice. Commission’s Bureau of Economics.



3. US Merger Guidelines 2023MD1gR%

Section 1 Overview
Section 2 Applying the Merger Guidelines

Section 3 Rebuttal Evidence Showing that No Substantial Lessening of Competition is
Threatened by the Merger

Section 4 Analytical, Economic, and Evidentiary Tools
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Guideline 1: Mergers Raise a Presumption of lllegality When They Significantly Increase
Concentration in a Highly Concentrated Market.

Guideline 2: Mergers Can Violate the Law When They Eliminate Substantial Competition
Between Firms.

Guideline 3: Mergers Can Violate the Law When They Increase the Risk of Coordination.

Guideline 4: Mergers Can Violate the Law When They Eliminate a Potential Entrantin a
Concentrated Market.

Guideline 5: Mergers Can Violate the Law When They Create a Firm That May Limit Access
to Products or Services That Its Rivals Use to Compete.

Guideline 6: Mergers Can Violate the Law When They Entrench or Extend a Dominant Position.

GL2~6IXIEERLE DR (theories of harm) ZEEHT DE D, GLIETIGEEICE D <fEE
BVHERE (structural presumption) DEZEZHS M UTZHED



Guideline 7: When an Industry Undergoes a Trend Toward Consolidation, the Agencies Consider
Whether It Increases the Risk a Merger May Substantially Lessen Competition or Tend
to Create a Monopoly.

Guideline 8: When a Merger is Part of a Series of Multiple Acquisitions, the Agencies May Examine
the Whole Series.

Guideline 9: When a Merger Involves a Multi-Sided Platform, the Agencies Examine Competition
Between Platforms, on a Platform, or to Displace a Platform.

Guideline 10: When a Merger Involves Competing Buyers, the Agencies Examine Whether It May
Substantially Lessen Competition for Workers, Creators, Suppliers, or Other Providers.

Guideline 11: When an Acquisition Involves Partial Ownership or Minority Interests, the Agencies
Examine Its Impact on Competition.
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“structural presumption” (f&1EEVHERE)
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“Im]arket concentration and the change in concentration due to the merger are often useful
indicators of a merger’s risk of substantially lessening competition.”
(GL 2023, Sec.2.1., para.l)

“[t]his presumption of illegality can be rebutted or disproved. The higher the concentration
metrics over these thresholds, the greater the risk to competition suggested by this market

structure analysis and the stronger the evidence needed to rebut or disprove it.”
(GL 2023, Sec.2.1., para.4)
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"durable market power” (GL 6)

“To undertake this analysis, the Agencies first assess whether one of the merging firms has
a dominant position based on direct evidence or market shares showing durable market
power. For example, the persistence of market power can indicate that entry barriers exist,
that further entrenchment may tend to create a monopoly, and that there would be

substantial benefits from the emergence of new competitive constraints or disruptions.”
(GL 2023, Sec.2.6., para.2)



“ecosystem competition” (GL 6)

Eliminating a Nascent Competitive Threat.

“Firms with niche or only partially overlapping products or customers can grow into longer-
term threats to a dominant firm.”

“...Thus, the success and independence of the nascent threat may both provide for a direct
threat of competition by the niche or nascent firm and may facilitate competition or
encourage entry by other, potentially complementary providers that may provide a partial
competitive constraint.”

“In this way, the nascent threat supports what may be referred to as “ecosystem”
competition... [which] refers to a situation where an incumbent firm that offers a wide
array of products and services may be partially constrained by other combinations of
products and services from one or more providers...”

(GL 2023, Sec.2.6.A., para.7)



“lessening of competition”

“Competition is a process of rivalry that incentivizes businesses to offer lower prices,
improve wages and working conditions, enhance quality and resiliency, innovate, and
expand choice, among many other benefits. Mergers that substantially lessen competition
or tend to create a monopoly increase, extend, or entrench market power and deprive the
public of these benefits. Mergers can lessen competition when they diminish competitive
constraints, reduce the number or attractiveness of alternatives available to trading
partners, or reduce the intensity with which market participants compete.”

(GL 2023, Sec.1, para.2)
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2020.7~ Columbia Law School
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competition policy principles or
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obligations and duties”...

)

Khan, L. M. (2017) "Amazon's Antitrust Paradox"
Yale Law Journal. 126: 564-907.
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